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Ben Eichenberg is an attorney with San Francisco Baykeeper, which worked to get mitigation measures at the Richmond coal terminal.
Meeting about Richmond lawsuit settlement and mitigation measures



Questions
· How long has Baykeeper been working to get mitigation measures at the terminal?
· How did you decide which mitigation measures to push for?
· What was involved in the campaign?
· People, coalition building
· Information, data, reports
· What evidence or support do you have for the different mitigation measures?
· How did these mitigation measures get decided on in the Richmond lawsuit?
· Did you consider others?
· Did you consider train car covers? (there are truck tarps mandated - they’re not currently in use right?)
· What were the pros and cons?
· What data or supporting information did you have/use?
· What did the company say about the mitigation measures?	
· Was there pushback on certain measures?
· Do you get all the measures you wanted?
· What is the stage of implementation?
· What are the technical details and specifications?
· Yes there are measures, height, etc.
· How did these get decided?
· Wind fences on northern sides
· Winds from the South?
· What are the accountability measures?
· Is there before and after monitoring?
· Is there any more info on the binding agents used?
· Ex: Crown PDC 8020 binding agent
· Chemical or health information available?
· What were the legal and regulatory considerations?
· Limitations?
· Useful tools?
· What seems most likely to work in Hampton Roads?
· Are there issues that came up that we could prepare for?
· Any advice for us?

Notes
· Coal and petcoke are pretty similar substances as far as molecular size, how they’re handled
· They have different metal composition (if you’re testing/monitoring for them)
· But similar for mitigation measures
· Case against Valero
· Loading petcoke from their refinery onto tankers to export to Asia
· Had a drone go up and take video of the facility
· Dumping petcoke into the water
· Drone footage for the case
· Unlikely to go to trial
· Petcoke is a byproduct of the oil refining, so they need to get rid of it, maybe don’t even care about making profit on it
· Levin coal terminal (Richmond)
· He dealt with the compliance part of the case
· Mainly a stormwater case 
· This was a different, older Levin terminal case?
· Even though the worst impacts are on communities
· He works less on the air quality
· Ordinance by City of Richmond to shut down the terminal
· Levin sued, Ben worked on that
· Negotiated 3-4 year extension of coal export in exchange for the mitigation measures for the community
· Oakland ordinance
· This ordinance was less successful than Richmond
· Lost a lawsuit, still in litigation and city council politics
· He did work on this lawsuit too, and SC worked on it
· Looked at coal train transport and potential mitigation for train transport
· Sierra Club has done more on this, esp in Washington
· Mitigation for train transport
· Not a lot you can do on a local level, trains are all federal
· Local and state have no control
· From a local perspective, can only regulate the transfer from the coal car to the port
· There’s been litigation about it
· It’s a mixed bag
· You want to be careful wading into this
· You want good local municipal council when writing an ordinance like that; it’ll get sued
· I asked more about this
· Police power reserved for municipality, to protect health and safety of residents
· Could say no trans-shipment of coal in city limits
· That’s what Richmond did
· Enough uncertainty there that they settled
· Look at the Richmond ordinance, Oakland maybe (but sort of a cautionary tale)
· Oakland was locked into the contract; agreed to lock in place local zoning ordinances
· But there’s an argument that limiting trans-shipment is limiting rail traffic
· They focused on health and safety, no focus on global coal impacts or climate change (for Richmond)
· The intent can’t be to limit coal shipment everywhere
· There are possibilities there
· Feasibility
· BNSF – feasibility study, still sealed
· His sense from talking to lawyers – the coal covers are a fantasy
· It’s never been put into practice
· It’s dangerous (explosions)
· Instead, use surfactant – depends on the type of coal, wind conditions
· They’re spraying soapy water basically
· Gathering evidence
· Open box cars wherever they’re transporting coal
· PNW: you could see chunks of coal and clouds of dust
· CWA [Clean Water Act] is a good hook, good enforcement tool
· Look at what’s going into the water
· For any navigable waterway
· EPA – anyone working on this out West?
· Aaron Isherwood would know the federal stuff
· South Portland Maine
· Good oil shipment local ordinance, banning trans-shipment from a pipeline to the port
· There are interstate pipeline rules, federal
· They won some court cases
· Municipal ordinances
· Takes political will (they had a progressive wave in Richmond – educate and engage councilmembers) 
· And willingness to litigate (show there are lawyers/nonprofits willing to step in as defendants)
· Would be good to have a municipal defense fund – make grants to cities
· Expensive for cities, really drawn out legal battles
· I asked about Dillon Rule in VA
· He wasn’t familiar with the term
· He said there’s more fossil fuel companies pushing state ordinances to say the state level is precluding local ordinances
· They had some of that in CA – oil drilling setbacks they’re litigating
· If the state says they’re in charge of a certain area, then municipalities may not be able to act
· A lot of times there are ways to work around that; it depends what the state law is
· It’s hard to take all control away from local municipalities
· You can find a municipal purpose that is appropriate
· I asked about the implementation of mitigation in Richmond
· Stormwater case was a while ago (maybe 10 years ago)
· They looked at the stormwater washing off the coal piles into the Bay
· Wanted to settle for covering coal piles; but the company wouldn’t do it
· There are examples of covering coal piles – most desirable mitigation for dust from coal piles
· Where?	Comment by Tara Miller: Sent email to ask
· Expensive
· Other mitigation (did they get these measures?) – yes, put into place at Richmond terminal	Comment by Tara Miller: If so, and this was ~10 years ago, then the dust was still clearly enough of a problem for the recent lawsuit to contain more mitigation measures.  The mitigation measures (or lack of compliance with them) didn't seem to be doing enough.
· Wind screens – shipping containers
· Surfactants and sprayers (100s of sprayers)
· Trucking is an issue – wash and brush trucks
· Sweepers, keep the ground clean; vacuum up
· Wouldn’t recommend tarping between the ship and the dock – too messy, too much trouble with the wind
· Any transfer point – you want a bag house around it, with a vacuum system; some kind of containment
· Also getting wind fences on top of the shipping containers after the latest lawsuit
· Conveyor systems need dust mitigation – usually spraying and brushing off	Comment by Tara Miller: Could also cover these
· There are industry standards; there are consultants
· Air monitoring before and after?
· There’s a local air board, but they’re pretty lax
· Ringelmann’s scale – looking at opacity of the air; the thickness of the cloud of dust
· The air district person looks at the air and takes notes; it’s not totally objective
· Someone on site should take those notes; they might not report violations
· Laser spectrometer to measure particles 
· Community complaints of dust after mitigation measures? 
· He’s not sure
· He said it was effective at keeping the coal dust out of the water
· The Richmond ordinance had some similar mitigation measures, intended for the air quality more
· We still hear from people that there’s still dust around
· But the trains are still going through
· SC had a community study, asking people to do swipe tests
· He wouldn’t rely on that in court; easy to attack as “not sound science”
· What are effective pieces of evidence?
· The report from No Coal in Oakland/Richmond
· Direct connection between dust and particulates and health impacts in the community
· Hard to connect to health – but you need that for a health and safety ordinance
· The judge in Oakland
· Supposed to trust the city’s decision on the ordinance, city can decide on the health question
· He didn’t defer to the city
· Local nuisance ordinance?
· Mayor of Richmond wanted to do that
· They [Baykeeper/SC] felt it wasn’t the best route
· The city has to be able to enforce that
· Monetary aspect to nuisance – you have to have an economic justification
· This nuisance is costing people X amount of money
· Then the company needs to prevent it or pay people that money
· The company could find a way to reduce the amount of money
· Burden of proof for health is too hard for an individual
· Zoning authority is easier – city just preventing a certain use in the city
· Reparations fund?
· Oil spill fund – federal one, CA one
· He’s written some legislation around that CA one
· I asked for that 
· Through Dept of Fish and Wildlife?
· Basically a fee on the industry, ex fee per barrel of oil
· Tie it specifically to the activity and to the harm
· He’s hasn’t heard of one for healthcare costs
· But it’s pay-to-play; better to get rid of the coal in the area
· As part of shutting down, could have a victim’s fund
· EPA is looking at train covers
· It’s a long process


