5/4 Jacob Klein Meeting
May 3, 2023
9am PT / 12pm ET

Meeting about Richmond lawsuit settlement and mitigation measures

Attendees: Jacob (they/them), Tara



Questions
· How did these mitigation measures get decided on?
· Did you consider others?
· Did you consider train car covers? (there are truck tarps mandated - they’re not currently in use right?)
· What were the pros and cons?
· What data or supporting information did you have/use?
· What did the company say about the mitigation measures?	
· Was there pushback on certain measures?
· Do you get all the measures you wanted?
· What is the stage of implementation?
· What are the technical details and specifications?
· Yes there are measures, height, etc.
· How did these get decided?
· Wind fences on northern sides
· Winds from the South?
· What are the accountability measures?
· Is there before and after monitoring?
· Is there any more info on the binding agents used?
· Ex: Crown PDC 8020 binding agent
· Chemical or health information available?
· What were the legal and regulatory considerations?
· Limitations?
· Useful tools?
· What seems most likely to work in Hampton Roads?
· Are there issues that came up that we could prepare for?
· Any advice for us?







Notes
· Other parts of Sierra Club are working with other activists
· He mentioned Dan Snyder
· He started as the regional coal organizer with SC Bay Area
· He worked on Oakland and Richmond, and a little in Humboldt
· Richmond settlement
· It was a political strategy
· The mitigation measures came as a result of the mandated phase out of coal handling and storage in Richmond
· Goal to get rid of coal
· The mitigation was an in between phase
· SF Baykeeper had sued the terminal multiple times in the past, unsuccessfully tried to get mitigation measures
· *Helpful strategy – a council member champion was really aggressive in what they wanted to see happen
· Originally, the ordinance would have phased out coal in 5 years
· But the council member pushed it to 3 years, and included petcoke
· Set up well for negotiations in litigation
· Lawsuits in state and federal court
· They wanted state court
· Runs into federal preemption issue
· SC and Baykeeper filed motions to intervene (also had done that in Oakland)
· Weren’t allowed to be full interveners (strict judge) – (was this state court?)
· Not allowed to be part of the conversations in the way they wanted to be
· Good relationships with the council member, but they weren’t in the room
· Attorneys representing the city were ones they trusted; they set up the city with those lawyers, they’d worked with those lawyers
· Settlement negotiations – every city is different
· Richmond – 2 council members were involved
· Oakland – currently in settlement, no council members involved, just the city lawyer
· They weren’t involved in the mitigation negotiations
· 11 new mitigation measures
· Baykeeper had been unable to get them previously
· Some they analyzed to be more effective than others
· Ex: for the measure that pauses loading under high wind conditions; it’s hard to reach wind conditions that high averaged over 30 min, so the measure doesn’t do much
· Wind fences and covered conveyor belts and additional misters – these measures were considered very good?
· Surfactant wears off by the time it gets to Richmond – less good
· Implementation
· 1+ year since the settlement was signed and approved
· It’s hard to get assurances from the city that things are moving forward
· Some things required permitting
· They don’t know the wind fence status
· How do temporary vs permanent wind fences compare?
· Delayed due to design review, and the temporary wind fence type, and there was a proposed new commodity (but now they’re not doing that new commodity)
· They have a good relationship with the head planner, but she’s not the one tracking all this
· There are causes for inspection, but they don’t know how much the city has been doing that
· Can’t do much to check the surfactant
· Misters were probably already there
· They think the canopy has been built
· Wind fence should have been up 6 months ago
· But they said it had to go to the design review board (City review board)
· Any data needs for the mitigations?
· Settlement negotiations – you can get things that would be too hard otherwise
· Don’t require as much evidence
· Based off the strength of your case
· More to do with political will than the evidence
· Covering train cars is complicated
· Aaron Isherwood – SC, done some work about Norfolk Southern?
· They will connect me with Aaron
· Main issue is economic feasibility
· It’s expensive, and technology doesn’t really exist currently
· Aaron said flammability/explosions is NOT a real concern
· They brought up the Curtis Bay explosion (Baltimore)
· Curtis Bay – they say they transload directly onto ships
· But there are coal piles at Curtis Bay
· In Richmond – they were told that transloading was too expensive; but they got it as a mitigation measure
· Coal export is VERY HARD to address on the east coast
· Aaron is working in Norfolk, and on covered train cars
· EPA, national SC
· Good things soon
· Is he working with Ann? – yes
· Working with NVM and Appalachia Voices
· He’s supporting them
· Hunter N - at VA chapter
· If the political will isn’t there, you will run into issues
· Oakland – long campaign, turnover in the council
· Have to educate new folks
· Can’t trust the companies – need it in writing, specific, no loopholes, accountability
· Surfactants
· They don’t know much
· Don’t know of any studies about health or environmental impacts
· Monitoring
· Ongoing? – Jacob doesn't know
· There is a fair amount of air monitoring happening already – local air district, and a law (air monitoring and emission reduction program)
· Communities get a grant to monitor air for a year and then figure out a reduction plan
· West Oakland was the first community
· Then Richmond got it later – in the emission reduction process now
· Richmond has several air monitors currently
· Also has a refinery
· Hard to know what’s from coal vs other sources
· Richmond and West Oakland have terrible air quality already
· Challenging if not impossible to distinguish sources
· No monitoring before vs after mitigation measures is planned
· Mitigation is very recent
· Does VA have air districts?
· Advice for legal or regulatory paths?
· Get a lawyer!
· Talk to Aaron and he will set it up
· Colin O’Brien – Richmond
· You want someone who knows VA land use and environmental law
· CA – they couldn’t do anything about the trains
· All federal – Surface Transportation Board (STB)
· STB is not transparent or democratic – they don’t want anything in the way of trains
· Organizing and talking points need to be about the facilities (not the trains), particularly for a lawsuit
· Storage and handling of coal
· Local land use policy, police powers – which cities typically have a lot of power on
· If there’s not political will, the best strategy is to sue 
· Also depends on the judges
· Anything about stopping exports or regulating transportation will jeopardize the case
· We can’t talk about the trains
· They asked about city level
· I said I think not feasible in VA
· Getting the Attorney General on board is very helpful
· Esp at state level
· They can do lawsuits (without having us have to pay for it)
· I asked to be connected with SF Baykeeper
· Ben Eichenberg
· Also worked on water issues – more enforcement potential there
